jury."     Use  of   the   word   "may"   in   these   key  phrases   in-
troduces   considerations of  the  likelihood  of   the  contact
and   injury,   and  requires  us   to  give meaning   to  the
nature  of  the  possibility  intended.     We  find  that   the
most  logical  construction  of  the  standard is  that   it
imports   the  concepts  of reasonable  possibility of   con-
tact   stemming   from   inadvertent  stumbling   or   falling,
momentary  inattention,  or ordinary human  carelessness...
Applying   this  test  requires   taking  into  consideration
all   relevant  exposure  and  injury variables,   e.g. ,
accessibility of the machine parts,  work areas,   ingress
and  egress,  work duties,   and  as   noted  the  vagaries   of
human conduct.     Under  this  approach,   citations  for   in-
adequate  guarding will be  resolved  on  a  case-by-basis.

In  the  present case,   I   accept and credit  the  testimony of
Mr.   Baun  with  regard  to  the   inaccessibility of  the V-belt  drive
while  the  plant  is  in  operation.     I  find  the  Secretary  failed  to
carry  its  burden  of  establishing a reasonable possibility  of
contact  with  the moving  machinery  in question.     Although  the
Secretary  produced some  speculation on  this point no persuasive
evidence  was   produced  to establish that  anyone would  ever  be  near
the  V~belt  drive  while   it was  in operation.

My finding  that  a violation of  the  safety  standard was   not
established  is also  supported by the fact  that  no  evidence  was
produced   to  establish  that the metal  bar or  railing was  not  in
place  at  the  time  the equipment was  last  in  operation.     Without
such  evidence  no violation can be established  in  view of  the
inspector's   testimony  that as  long as  this guard  or  railing was
in  place  the  V-belt drive was  protected  by location.     The
inspector  also found  the violation abated when  this  piece  of
metal   rail  was  again welded  back  in  the  same  place where  it  had
broken  loose.

On  questioning the  mine   inspector   in  an  attempt   to determine
when  the metal bar may;have  broken loose   it became obvious  that
the   inspector  made  no  attempt during  his   inspection  to  determine
the  answer  to  this  issue.     Thus a  finding   that  the  railing was
not   in place  at the time  the  plant was  last operated would  be
based  on mere  speculation  rather  than  evidence.

Mr.   Baun   offered  into evidence  the  facilities   last  periodic
inspection  report  covering  the  area where  the V-belt  drive  was
located.     This  report  did not  note  anything unusual  about  the
guard  railing   in question.

Further  Findings  and
Conclusions  of  Law

1.     Respondent  is  subject  to provisions  of   the  Federal  Mine
Safety  and  Health  Act   in   the   operation  of   its  Sanger  Pit  and Mill

facility.

968  laborers.     They  had
